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Draft  

MINISTRY OF AGRICULTURE,  

NATURE AND FOOD QUALITY 

 

Regulation of the Secretary of State for Agriculture, Nature 

and Food Quality dated {...} 2008, TRCJZ/2008/{...} 

amending the Regulation exempting endangered animal  

and plant species under the Flora and Fauna Act in  

connection with the prohibition of trade in Cape fur seal products 

 

 

THE SECRETARY OF STATE FOR AGRICULTURE, NATURE AND FOOD QUALITY 

 

Having regard to article 75 of the Flora and Fauna Act; 

 

DECREES: 

 

Article I 

Following article 20 in the Regulation exempting endangered animal and plant species under the Flora 

and Fauna Act 1 a paragraph shall be inserted, reading:  

 

§ 14a. Curtailment of exemptions 

Article 20a 

1. Articles 3 to 10 inclusive, 16 and 18 are not applicable to dead specimens of the Cape fur seal 

(Arctocephalus pusillus pusillus).  

 

Article II 

This regulation comes into effect as of {...} 2008.  

 

The regulation together with its explanatory notes shall be published in the Government Gazette.  

 

THE SECRETARY OF STATE FOR AGRICULTURE,  

NATURE AND FOOD QUALITY, 

 

G. Verburg 

                                                            
1 Govt Gazette 2002, 51; last amended by ministerial decree dated 29 March 2005 (Govt Gazette 60). 
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Explanatory notes 

 

1. Generalities 

The regulation concerned serves to prohibit the import into the Netherlands, possession of and trade in 

Cape fur seal products. To this end, the Regulation exempting endangered animal and plant species 

under the Flora and Fauna Act shall be amended. 

 

The information below deals with the background history (paragraph 2), the reasons for the ban on Cape 

fur seal products (paragraph 3), EU and WTO conformity (paragraph 4), the judicial realisation (paragraph 

5), administrative burdens and compliance costs (paragraph 6), enforcement and implementation 

(paragraph 7) and the notification (paragraph 8). 

 

2. Background history 

On 23 October 2007 an amendment to the Decree designating animal and plant species under the Flora 

and Fauna Act and the Decree exempting protected animal and plant species came into force2. Through 

this amendment, the already existing prohibition on import into the Netherlands, possession of and trade 

in products from harp seals and hooded seals younger than 12 days was extended to harp seals and 

hooded seals of any age.  

Following this prohibition, the Secretary of State for Agriculture, Nature and Food Quality promised the 

Lower House in a letter dated 16 May 2007 no longer to permit the import into the Netherlands, 

possession of and trade in Cape fur seal products3. The reason for this is that these animals are hunted in 

a similar manner to harp seals and hooded seals. The Secretary of State for Agriculture, Nature and Food 

Quality most recently informed the Lower House about the realisation of the promise in a letter dated 3 

April 20084. Implementation shall be given to the aforementioned promise by means of the regulation 

concerned. 

Because the hunting of Cape fur seals takes place in Namibia, the Namibian Secretary of State for Fishery 

was in October 2007 informed in writing of the forthcoming import ban and the current concern in the 

Netherlands with regard to the diminishing population of Cape fur seals in Namibia and the hunting 

methods employed. The Namibian Secretary of State stated in a written reply that the hunting of Cape fur 

seals would not be terminated. Currently, it is stated, no alternative hunting methods are available. 

Hunting will therefore continue.  

 

3. Reasons for the ban on Cape fur seal products 

The background and justification of the amending regulation under consideration with regard to Cape fur 

seal products are comparable to those of the ban on products from hooded seals and harp seals, which 

came into force on 23 October 2007.  

                                                            
2 Bulletin of Acts and Decrees 2007, 388. 
3 Parliamentary Documents II 2006/2007, 30409, no. 19. 
4 Parliamentary Documents II 2007/2008, 30409, no. 23. 
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A large part of the Dutch population disapproves of the killing of seals – including Cape fur seals – and 

the utilisation of their products5. They have a special regard for seals in general, as can be gathered from 

the seal sanctuaries that exist in the Netherlands, which can count on widespread support. 

Moreover, the methods that are used in hunting for harp seals, hooded seals and Cape fur seals – the 

animals are knocked unconscious by a blow to the head and then killed with a stab through the heart – 

invariably cause great public commotion and indignation6. Discussions with the Lower House concerning 

the hunt for harp seals, hooded seals and Cape fur seals have made clear time and again that a trade ban 

on Cape fur seal products can count on broad support in the Lower House7. 

 

The hunt for Cape fur seals in Namibia specifically is extraordinarily alarming because of the concrete 

application and execution of the hunting method. The hunt is not only directed at adult animals, but 

particularly at very young – mostly still suckling – pups. A team with clubs knocks the animals 

unconscious, after which a team armed with knives kills them. As some time elapses between the 

moment the seals are knocked unconscious and the moment they are killed, it is possible that the 

animals regain consciousness and then escape, possibly wounded, or are killed anyway. Moreover, the 

supervision of the hunt leaves much to be desired. The additional fact that international observers are not 

admitted to the hunt is hardly reassuring8.  

 

The Cape fur seal is designated as a protected species in the sense of appendix II of the CITES Treaty, 

which lists species that are not necessarily now threatened with extinction, but that may become so if 

trade is not closely controlled in order to prevent exploitation that threatens the survival of the species.  

In Namibia, counts were conducted up until 2004. In these, a downward trend in the birth of Cape fur seal 

pups could be observed. This leads to a reduced growth of or even to a reduction in the population. After 

2004, no more reliable counts were conducted. Despite the evident reduction in births many tens of 

thousands of Cape fur seals are killed every year in Namibia during commercial hunting, and the hunting 

quota has been increased from 50,000 in 2002 to 85,000 in 20069. These facts are reasons for concern 

about the state of the population of Cape fur seals in Namibia.  

 

For the reasons mentioned above, it is now no longer permitted to import Cape fur seal products into 

Dutch territory. Besides this, adequate enforcement is aided if intervention can not only occur in case of 

importation of the products concerned, but also, for example, when such a product is traded or has 

already been imported into Dutch territory and is in someone’s possession. For this reason, trade in and 

possession of these products is also prohibited. 

 

4. CITES, EU and WTO conformity  

                                                            
5 Opinion poll conducted by TNS-NIPO by order of the Bont voor Dieren (Fur for Animals) association. 
6 Opinion poll conducted by TNS-NIPO by order of the Bont voor Dieren association. 
7 Parliamentary Reports II 2006/07, pp 2359-2369 and Parliamentary Reports II 2006/07, pp 2586-
2600. 
8 Warfare to welfare: Southern Africa’s dynamic seal-human interface, Steve B. Kirkman, October 2006 
9 Warfare to welfare: Southern Africa’s dynamic seal-human interface, Steve B. Kirkman, October 2006 
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The decision to no longer permit the import into the Netherlands and the possession of and the trade in 

fur seal products is justified from a CITES, European law and WTO perspective.  

The trading conditions as laid down in the CITES Treaty and Regulation (EC) no. 338/9710 permit the trade 

in fur seal products in principle. However, these conditions do not deny Member States the opportunity to 

establish farther-reaching requirements. It is explicitly stipulated in article XIV of the CITES Treaty that the 

CITES Treaty does not affect in any way the right of parties to impose farther-reaching national measures. 

These farther-reaching measures can be extended to a total prohibition.  

Member States may also impose farther-reaching measures on the basis of Regulation (EC) no. 338/97. 

In the third citation of Regulation (EC) no. 338/97 it is stated that in observation of the EC Treaty, 

Member States may take or maintain stricter measures, particularly with regard to the holding of 

specimens of species covered by this Regulation. This freedom regarding stricter measures is also 

expressed by the fact that Regulation (EC) no. 338/97 is based on Article 175 of the EC Treaty. In Article 

176 of the EC Treaty it is stipulated that measures pursuant to article 175 are minimal measures and 

that Member States may impose more stringent measures. 

 

More stringent measures must naturally be compatible with the free circulation of goods established in 

the EC Treaty. Pursuant to Article 28 of the EC Treaty, trade restrictions are prohibited, unless there are 

interests worthy of protection that justify the restrictions. Such a justification can, pursuant to Article 30 of 

the EC Treaty and the jurisprudence of the European Court of Justice, be based on reasons of public 

morality, the protection of health and life of animals and the protection of nature, the environment and 

biodiversity. In a WTO context a prohibition on the import into Dutch territory, possession of and trade in 

fur seal products would likewise be regarded as a prohibited trade restriction (see article XI of GAT/WTO), 

but such an import ban can similarly be justified by calling on certain grounds for exception (article XX 

GATT/WTO). These are comparable to the above-mentioned grounds of justification under European law.  

In order to make a successful call on the grounds for justification mentioned, the measures must 

moreover be both necessary and proportionate. Also, in their implementation the measures concerned 

may not lead to unjustified discrimination against countries or result in a covert trade restriction.  

 

Paragraph 3 of these explanatory notes states the reasons for prohibiting the import into the Netherlands, 

possession of and trade in Cape fur seal products. These reasons concern the extent of hunting, the 

hunting methods used, the welfare problems associated with the conduct of the hunt, the fact that the 

hunt is largely directed towards young animals and concerns regarding the population of animals in 

Namibia. Moreover, the hunting of seals and the use of resulting products are incompatible with Dutch 

public morality. These reasons are grounds of justification based on public morality, the protection of 

health and life of animals and the protection of nature, the environment and biodiversity. The grounds 

mentioned provide justification for no longer permitting the import into the Netherlands, possession of 

and trade in fur seal products.  

 

                                                            
10 Regulation (EC) no. 338/97 of the Council of the European Union dated 9 December 1996 on the 
protection of species of wild fauna and flora by regulating trade therein (OJ L 61). 
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The measures concerned regarding Cape fur seal products have the objective of contributing to the 

cessation of large-scale seal hunting. This objective can best be achieved – given that the Netherlands 

cannot prohibit Namibian hunting of Cape fur seals – by prohibiting the import into the Netherlands, 

possession of and trade in Cape fur seal products. Less stringent measures are less effective in this 

matter. Until now, Namibia has not appeared prepared either to alter the conduct of the hunt and the 

methods used therein or to end it. A solution at European level in the short term is equally unlikely. This 

makes the current measure necessary as ultimum remedium, and at the same time adequate to achieve 

the envisaged objective. 

 

In accordance with the fact that a prohibition of the hunting of Cape fur seals exists in the Netherlands 

and that consequently trade in products of these animals is not permitted either, the proposed measures 

can moreover not be regarded as discriminatory or as a covert trade restriction.  

 

Furthermore, it should be noted that the Netherlands naturally continues to prefer an international 

approach to the hunting of seals because such an approach is the most effective. The Netherlands shall 

therefore continue within an EU context to canvass for the introduction of an EU trade ban on seal 

products. Incidentally, such a trade ban is in force in Belgium and Germany has recently notified a trade 

ban. Comparable trade restrictions exist outside the European Union as well, such as those in the United 

States and Mexico.  

 

5. Judicial realisation  

The legal framework of the Dutch ban on the import into the Netherlands, possession of and trade in 

Cape fur seal products is as follows.  

Until now it was permitted, under conditions, to import fur seal products into Dutch territory, to possess 

them or trade in them. Pursuant to the CITES Treaty and Regulation (EC) no. 338/97, the Cape fur seal is 

designated as a protected animal species on the basis of article 5, paragraph 2, of the Flora and Fauna 

Act in combination with article 4, paragraph 2, subparagraph a, of the Regulation on the designation of 

endangered animal and plant species under the Flora and Fauna Act. It is prohibited in accordance with 

article 13, paragraph 1, of the Flora and Fauna Act to import protected animals and products of these 

animals into Dutch territory, to trade in them or possess them. The prohibition in article 13, paragraph 1, 

of the Flora and Fauna Act is – based on article 13, paragraph 4, of the Flora and Fauna Act – not actually 

applicable if the products are imported into the Netherlands legally. This is the case for Cape fur seal 

products if the import regime applicable to these products is adhered to as that is established in 

Regulation (EC) no. 338/97. For the implementation of this Regulation the Dutch Regulation exempting 

endangered animal and plant species under the Flora and Fauna Act contains some exemptions from the 

prohibition contained in article 13, paragraph 1 of the Flora and Fauna Act.  

 

The regulation concerned curtails the scope of these exemptions so that they are now no longer 

applicable to Cape fur seal products. In the newly-added article 20a it is stipulated that articles 3 to 10 

inclusive, 16 and 18 are not applicable to products of this animal species. It is therefore no longer 

permitted to request to buy, to stock for sale or hold in stock, to sell or offer for sale, to transport, to offer 
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for transportation, to supply, to use for commercial gain, to hire or offer for hire, to barter or offer for 

barter, to exchange or to display for trading purposes, to import into or to export outside the territory of 

the Netherlands or to have in possession, fur seal products.  

 

The extension of the prohibition comes into force with the coming into effect of the decree concerned and 

therefore has no consequences for products imported in the past. In accordance with article 13, 

paragraph 4, of the Flora and Fauna Act it remains permitted to trade in or possess products legally 

imported into the Netherlands before this decree came into effect.  

 

6. Administrative burdens and compliance costs 

The regulation concerned has no substantial consequences for the burdens of citizens, companies or the 

government. Regarding the general prohibition, there will be little increase in the administrative burdens 

of citizens or commerce. Only trade and possession are prohibited. An occasional exemption will possibly 

be granted to a scientific establishment or museum, but this will only mean a slight increase in the total 

administrative burden. It appears from Eurostat data that the trade in seal products in the Netherlands 

only has a limited extent and mainly concerns seal oil. There is no information available about the 

number of companies that employ or process these products, nor is there any information about the 

quantity of products. The oil can also be processed into other products for industrial use or for health 

products for example. Given the limited extent of this trade and due to the presence of alternatives to seal 

oil, the effects of the prohibition on commerce will be slight.  

 

7. Enforcement and implementation 

Given the very limited extent of trade it is not to be expected that governmental burdens as regards 

supervision or protection of rights will increase. Enforcement will be carried out by Customs, insofar as 

regards checking on observation of the prohibition on importing or exporting the products concerned 

through European outer borders into or out of the territory of the Netherlands and by the Ministry’s 

General Inspection Service (Algemene Inspectiedienst) and the police insofar as enforcement of the 

possession and trade prohibition within the Netherlands is concerned. Due to the absence of border 

checks at internal European borders enforcement will be enhanced if action can be taken in case of 

possession or trade within the Netherlands. This is the case under this regulation. 

 

8. Notification 

The resolved measures as included in the regulation concerned were notified to the European 

Commission on .... [notification number ...] pursuant to article 8, paragraph 1, of Directive 98/34/EC of 

the European Parliament and of the Council of 22 June 1998 laying down a procedure for the provision of 

information in the field of technical standards and regulations (OJ L 204), as amended by Directive 

98/48/EC of 20 July 1998 (OJ L 217).  

 

On .... notification to the Secretariat of the World Trade Organisation took place at the same time, 

pursuant to article 2, paragraph 9 of the agreement concluded on 15 April 1994 in Marrakech regarding 

technical trade restrictions (treaty series 1994/235).  
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(PM: any reactions and standstill period) 

 

 

THE SECRETARY OF STATE FOR AGRICULTURE,  

NATURE AND FOOD QUALITY 

 

G. Verburg 

 


